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Abstract. The alternative methods of dispute resolution are new field of study in Latvia. In most cases procedurial issues of these 
methods and their real practical application are outside any legal regulation. One of these alternative dispute resolution methods is called 
mediation. Person, who is responsible for the management of this process, is called mediator. The meaning of this term is known from 
the ancient civilization times. It is useful to understand the initial comprehension of mediation in order to sucessfully implement this 
process in the legal system of modern society. Nevertheless the elaboration of mediation procedure asks serious evalution of possibilites 
in order to completely evolve basic principles of alternative dispute resolution methods in the legal system of any country. Answering on 
question whether it is possible to completely realize the concept of mediation, it is necessary clearly understand, what it is and how you 
can use the advantages of this process in real life. Application of mediation in the Latvian criminal law obeys to the special requirements 
and depends on certain circumstances.
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1. Introduction

The criminal-law conflict is closely linked to a wide range of variations in the usage of mediation: agreement 
between the victim and the offender on the settlement of a conflict with the participation of a third neutral 
party, without any participation of law enforcement agencies; agreement between the victim and the offender 
on the settlement of the conflict during the preliminary stage of the pre-trial investigation; agreement betwe-
en the victim and the offender on the settlement of the conflict in the procedural stage of court proceedings; 
agreement between the victim and the offender on the settlement of the conflict at the procedural stage of the 
execution of the trial decision; conciliation between the parties of the dispute with legally binding consequ-
ences, if the dispute complies with the conditions, prescribed by law, for the termination of criminal proce-
edings and reconciliation has been achieved because of participation of State Probation Service mediator or 
with the participation of state authority. In the author’s opinion, in majoriy of cases it is more effective to 
use mediation variations, than to apply traditional litigation in the area of criminal dispute resolution (e.g. 
Jurkevičius, Bublienė 2017; Ardalan et al. 2017; Šišulák 2017; Limba, Šidlauskas 2018; Kordík, Kurilovská 
2018; Lietuvnikė et al. 2018).  
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Analyzing the scope of the term “mediation” regarding the area of the resolution of criminal disputes in the Re-
public of Latvia, it is necessary to mention, that one and the same term can be defined differently, for example, 
depending on the background knowledge of the parties of dispute, depending on the purpose to be achieved, 
depending on the area, in which mediation has been used, etc. The Mediation Law (The Mediation Law 2014) 
passed by the Latvian Parliament on May 22nd, 2014, does not provide a sufficient clarity about how, according 
to the legislator, term „mediation” could be defined in the area of resolution of criminal disputes. The legal 
regulation of mediation in the field of public law could not be found in the other regulatory enactments of Lat-
via. At the same time, some Latvian researchers (Judins 2005; Luksa 2012) doctrinely define mediation in the 
area of resolving criminal matters as a victim and offender conciliation (Jefimovs 2017). However, it would be 
wrong to perceive the concept of mediation in the field of public law too broadly or vice versa, too narrowly, 
merely as a victim and offender conciliation in the criminal proceedings.

For the correct formulation of the concept of mediation in the area of resolving criminal conflicts it is neces-
sary to define and take into account all the features, that reflect the qualitative characteristics of this term. 
Moreover, defining the meaning of mediation in the field of public law, it helps to clarify the content of the 
concept, highlighting the general and specific features of the term. That helps to distinguish between the rese-
arch object and other similar concepts, and it helps to draw conclusions about its specific place in the content 
of similar concepts. The term “mediation in the area of resolving criminal legal disputes” in international law 
means any process, involving the victim and the offender of the criminal offense, who, freely and without any 
influence, agree to eliminate the problems, caused by a criminal dispute, acting with the help of a neutral third 
party (mediator) (Recommendation No. R (99) 19 of the Committee of Ministers to member States concerning 
mediation in penal matters 1999). Making research of mediation in the area of resolving criminal legal issues 
in Latvia, it is necessary to analyze a question of the current mechanism for applying mediation in the area of 
public law and what needs to be improved in the mediation process for the facilitation of its wider and more 
effective use.

2. Settlement as a legal institute

Currently legal regulation of Latvia isn’t proposing an application of mediation in criminal disputes (Tamberga 
2014). However, the laws passed in recent years point to the existence of separate elements of mediation in Lat-
vian criminal law. For example, since 1999 Latvian criminal law proposes the settlement between a victim and 
an offender, which is the basis for the release of a person from criminal responsibility; since 2004, the Law on 
the State Probation Service defines an amicable settlement with an intermediary; the institute of conflict settle-
ment is also defined in the Criminal Procedure Law (Judins 2005). The qualification requirements for subjects, 
organizing an amicable settlement, are specified in the Regulation of Cabinet of Ministers No.782 (adopted 20 
November 2007) „The procedure, by which the State Probation Service certifies voluntary probation officers, 
who are intermediaries in a settlement” (Regulation of Cabinet of Ministers No.782 “The procedure, by which 
the State Probation Service certifies voluntary probation officers, who are intermediaries in a settlement” 2007) 
the arrangements for organizing a settlement process are included in the State Probation Service Law (State 
Probation Service Law 2004).

The philosophy of the institute of settlement is based on the restorative justice theory. A. Judins (2005) in the 
scientific paper “Settlement in the Latvian Criminal Law” points out, that restorative justice is a process, in 
which the offender, the victim and other interested parties agree on how to eliminate the consequences of the 
crime. He points out, that restorative justice give an opportunity to offender, victim and public (society) to par-
ticipate in the liquidation of the consequences of crime. In the author’s view, the connection between restorative 
justice and mediation in the area of criminal dispute settlement is expressed in an objective way between the 
victim, the offender and the third neutral side - in the mediation process, in turn, the objective interaction of the 
parties is based on the restorative justice.

For the purpose of the effective implementation of restorative justice in the Latvian public law the law maker 
had to propose an implementation of the mediation process for the resolution of criminal disputes (Zahars, 
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Stivrenieks 2016). At this stage, the core ideas of the concept of restorative justice had to be adopted (Teivāns-
Treinovskis, Amosova 2016): paying more attention to the negative consequences of crime, which is equally 
harmful to victim, offender and state. Another element of the concept of restorative justice is an inclusion of 
a wider range of subjects in the process of elimination of the consequences of crime. In the author’s opinion, 
the basic principles of the concept of restorative justice have been introduced in the Latvian public law system: 
national legislation provides an alternative process for the resolution of criminal legal proceedings through the 
participation of a neutral party; the process takes into account opinions of victim and offender on possibilities 
of conflict ending; dispute parties make an agreemt on the terms of conflict resolution.

3. Settlement with participation of intermediary

State Probation Service Law defines settlement as a process of negotiations in which the victim and probation 
client shall participate and in which the help of intermediary shall be used, in order to rectify the consequences 
of a criminal offence and to reach a settlement between a victim and a probation client (Section 1, Paragraph 2) 
(State Probation Service Law 2004). Despite the fact that mediation is not mentioned in the legal definition of 
an amicable settlement, the connection between mediation and settlement is obvious. The definition of settle-
ment includes several features, that are similar both to settlement and mediation:
 •  an alternative conflict resolution process;
 •  victim, offender and third neutral person participate in the process;
 •  neutral person helps to agree on resolution of the dispute.

Latvian researchers also point on the connection between mediation and settlement. For example, A. Judins 
(2005) points out, that during the settlement procedure individuals seeks to reach an agreement on negative 
consequences of ciminal offence through mediation. J. Bartulis in the publication “Settlement as an alterna-
tive” describes the nuances of application of the settlement, which corresponds to the features of mediation: 
an opportunity to optionally resolve a conflict, participation of two persons - victim and offender, process is 
organized and managed by the third neutral person. M. Luksa (2012) in the article “Settlement as a substitute 
of litigation” defines the institute of settlement as a voluntary negotiation process between victim and offender, 
which is run by a neutral person – an intermediary, who helps the parties to agree on a mutually acceptable so-
lution. Later in the article the term “mediation” is used instead of the term settlement”. It is necessary to agree, 
that institutes of settlement and mediation are objectively similar, they are based on the same principles. At 
the same time it should be noted, that these institutes are not identical, because mediation is a broader concept, 
than settlement.

Mediation is a general process of conflict resolution, which is implemented between two parties of dispute, 
under the management of the third neutral person, that results to the resoltuion of the conflict. Process of me-
diation aren’t regulated by any legal act (Brown 2002). Its main purpose is to restore relationships between 
parties of conflict. E. Uotila and S. Sambu (2010) point out, that the main benefit of mediation is a possibility 
of rebuilding people’s relationships. D. R. Froyd (2014) in the article “California Court-Connected Mediation: 
Appreciating the Influence of Power and Processes” points out, that the mediation process helps to achieve 
mutually supportive elements in the relationships between parties of dispute. A. Eye, E. Mun and P. Mair 
(2009) in the article “What Carries a Mediation Process? Configural Analysis of Mediation” points out, that 
the use of mediation helps to achieve a harmony in the relationships between parties of dispute. A. Judins 
(2005) expresses a similar view, pointing out, that the agreement between parties of dispute, achieved by the 
usage of mediation, is a significant social result. Reconciliation means, that conflict, caused by the violation of 
law, has been resolved and the person, who has been harmed, has received a moral and / or material compen-
sation. The author agrees with the opinions of the above-mentioned researchers. Through mediation parties of 
dispute renew their human relationships. In turn, changes in a legal status, due to the use of mediation, may 
not occur. Legal acts may not give any legally binding meaning to the fact of mediation application. In the 
Criminal law principle of legal regulation “only permitted by law” is in effect (Neimanis 2004). In a case, if 
the use of mediation is not permitted in the legal provisions, the fact of its applicaton will not have any legal 
consequences.
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Legal consequences of the application of mediation arise only, if the relevant legal regulation proposes condi-
tions for its application. In the Latvian legal system such a type of binding mediation is designated by the term 
“settlement”. Professor V. Liholaja (2009) from the University of Latvia points out, that application of settle-
ment has legally binding consequences for the parties of dispute (Liholaja 2009). A. Judin suggests a similar 
assumption. He expresses an opinion, that the Latvian Criminal Procedure law takes into account only the result 
of settlement, rather than its procedure. K. Strada (2001) in the article “About an agreement in the Criminal 
Procedure Law” states, that settlement could be the basis for termination of any criminal case, if a guilty per-
son has committed a specific criminal offense. It can be concluded, that application of settlement always has 
a legally binding effect. Comparing the mediation consequences and the consequences of the application of 
settlement, it is clear, that the institute of settlement is narrower, than the content of mediation.

4. Control of mediator acitivities

The State Probation Service organizes control and training of intermediaries, who perform alternative crimi-
nal dispute resolution operations. Since mediation as a dispute resolution process is a broader concept than 
settlement, notion of the term “mediator” in the mediation process and in the settlement process differs. In 
the scientific literature, the requirements for the qualification of mediators usually aren’t named. Researchers 
tend to focus on the personality and character of the mediator. For example, S. J. Imperati and S. M. Maser 
(2014) focuses on the personal characteristics of the mediator (“act as an actor”) to organize, lead and per-
suade dispute parties to agree on conflict resolution conditions. K. Kressel (2013) as one of the main criteria 
of professionalism of mediators determines the intuition, developed for high-level professionals. That feat-
ure gives an opportunity to mediator effectively use the mediation process in the area of dispute resolution. 
Common requirements for the qualification of mediators aren’t mentioned in national laws and regulations. 
For example, in the Republic of Lithuania the requirements for the qualification of mediators, who provide 
their services in the area of civil litigation, aren’t defined at a national level (Mediation in Member States - 
Lithuania 2015). At the same time in Finland these requirements are prescribed by law (Mediation in Member 
States - Finland 2015). Also, in Latvia, with the adoption of the Mediation Law, these legal relationships are 
regulated by legal norms. Taking into account, that legal scope of the term “mediator” is related with the in-
stitute of mediation, for the purposes of connection of the mediator with the institute “settlement” the term 
“intermediary” has been defined.

5. The role of the State Probation Service in the mediation process

An intermediary in mediation is an official of State Probation Service, who organizes and conducts a settle-
ment process, or a volunteer, who is trained and certified to organize and manage a settlement process (Section 
1, Clause 8 of the State Probation Service Law) (State Probation Service Law 2004). It means, that settlement 
could be organized and managed by the State Probation Service official or by a service-certified volunteer.

In the legal theory of Western law meaning of the State Probation Service and its authorities differs. H. Wood 
and G. Brown (2014) associate probation service competencies in the UK with the help of mentally disabled 
persons, who commited crimes. M. Dooris (2013) links the probation service’s competence with the improve-
ment of health of violators and with other improvement measures . R. Hek (2012) examines probation service 
from the positions of social services and preventive measures. He emphasizes a crucial role of organizing a 
cooperation between the probation service, the police and students, who are planning to pursue a career in law 
enforcement agencies. J. L. Johnson (2014) pays more attention to the functions of the probation service in 
area of institutions of deprivation of liberty, monitoring the behavior of convicts, as well as controlling recent-
ly released individuāls. The Eastern researchers have the same opinion on the probation service, that doesn’t 
differ significantly from opinion of their Western counterparts. For example, russian scientist E. S. Rakhmaev 
(2009) points out, that the establishment of a probation service is based on the idea of a forced supervision of 
convicts, with the aim of controlling how a convict fulfills court imposed obligations, how is corrected behavior 
of a convict, how the convict is re-socialized and adapted to normal life. E. N. Shatankova (2008) pays more 
attention to the preventive nature of functions, performed by the probation service. S. P. Kubancev (2006) po-
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ints out, that the probation service is a method of social rehabilitation of convicts and persons, released from 
imprisonment, without any penalty components. Similarly, the opinions of Latvian researchers about the scope 
of the functions, performed by the probation service, do not differ significantly (Zahars 2012).

This correlates with the fact, that establishment of the probation service was based on ideas of the 19th century 
about voluntary, philanthropic and, to a certain extent, religious, approach to the conviction of the criminals 
(Forbes 2010). An analysis of the current situation regarding the functions, performed by probation service, 
shows, that today it has transformed from an independent institution, providing social services to convicted 
persons, to the state-run institution, whose main purpose is to implement state policy in the fight against crime 
and to protect society from offenders (Smirnov, Lavrinenko, Tumalavičius 2018). E. N. Shatankova (2008) 
in the dissertation ”Conditional conviction and probation abroad (comparative legal analysis)” points out, 
that the range of probation service’s functions may be related to criminal penalties (for example, in Sweden), 
with the other criminal law’s means of influence (for example, in the United Kingdom), with the release of a 
convicted person (for example, in Estonia), with performing of other, unspecified functions (for example, in 
the United States).

The legal status and authorities of the Probation Service of Latvia are regulated by the State Probation Service 
Law (2004). According to the law the main function of the probation service is the implementation of state 
policy by the execution of a criminal penalty - forced labor - and a compulsory measure of a corrective nature - 
public work, as well as supervision of probation clients and correction of social. The law also emphasizes the 
place of a State Probation Service in the national institutional structure, indicating, that it is under the supervi-
sion of the Minister of Justice.

One of the authorities of State Probation Service in the field of organization of the settlement procedure in Latvia 
is connected with the rights to train intermediaries, who organize and manage process of settlement. A general 
description of this function is indicated in the informative report, prepared in 2006 ”On the organization and 
implementation of the function of State Probation Service - the settlement between the victim and the probation 
client through an intermediary” (An informative report ”On the organization and implementation of the function 
of State Probation Service - the settlement between the victim and the probation client through an intermediary” 
2006). The main criteria for acquiring an intermediary’s rights is the successful passing of an intermediary train-
ing program, which consists of two parts: theoretical - 28 hours and practical - at least three settlements has to be 
managed. Applicant also has to successfully pass a final examination (Regulation of Cabinet of Ministers No.782 
”The procedure, by which the State Probation Service certifies voluntary probation officers, who are intermediar-
ies in a settlement” 2007). All the examinations are approved by the Certification Commission, established by 
the State Probation Service. Intermediary authorities are granted for two years, with the rights to extend them. 
An applicant for participation in the study programm could be authority from the probation service or any other 
person, who hasn’t been prosecuted for the intentional commission of a criminal offense (State Probation Service 
Law 2004). There are no other legal options for becoming an intermediaty in settlement.

Latvian legislator has formulated different qualification criteria for mediator position candidates. Mediation 
Law defines, that there are two types of mediators in Latvia: certified mediators and mediators. Requirements 
for applicants for the positon of a certified mediator are related with a criteria of a certain age (at least 25 years), 
previous education (must be at least higher education), knowledge of the state language, passing of a training 
program (at least 30 hours) and final examinations. Also there are requirements, related with the lack of previ-
ous punishment. Certificate of a certified mediator is issued for 5 years with the right to extend it (Regulation 
of Cabinet of Ministers No.433 ”Certification and attestation procedure of mediators” 2014). Determining the 
qualification requirements for certified mediators, it is assumed, that the country must have confidence in the 
high professionalism of these speciālists (Luksa 2014). At the same time, Latvian legal system doesn’t prevent 
to get a mediator’s qualification for those person, who aren’t meet the previously mentioned requirements. The 
competence of these specialists is not guaranteed at the state level. These mediators are almost alike to certified 
mediators. However, in the court recommended mediation, certified mediators have the advantage (The first 
mediator certificates will be presented 2014).
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Conclusion

Results of the research lead to a conclusion, that development of two institutes ”mediation” and ”settlement” 
occured at the same time. Mediation as an alternative dispute resolution method is not regulated with legal 
acts. In turn, the procedure of settlement, as well as the conditions for its use, are regulated by legal acts of the 
Republic of Latvia. Settlement is used to resolve certain criminal disputes. Settlement process could be organ-
ized and managed by an official of the State Probation Service, or by a volunteer, who is specially trained and 
certified. Such an amicable settlement has legally binding implications. However, at the same time, the media-
tion process can be organized by any mediator with relevant experience and knowledge. This process can be 
implemented by settling any criminal disputes, without legally binding implications.
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