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Abstract. The alternative methods of dispute resolution are new field of study in Latvia. In most cases procedurial issues of these methods
and their real practical application are outside any legal regulation. One of these alternative dispute resolution methods is called media-
tion. Person, who is responsible for the management of this process, is called mediator. The meaning of this term is known from the
ancient civilization times. It is useful to understand the initial comprehension of mediation in order to sucessfully implement this process
in the legal system of modern society. Nevertheless the elaboration of mediation procedure asks serious evalution of possibilites in order
to completely evolve basic principles of alternative dispute resolution methods in the legal system of any country. Answering on question
whether it is possible to completely realize the concept of mediation, it is necessary clearly understand, what it is and how you can use
the advantages of this process in real life.
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1. Introduction

The term “mediation” as a conflict resolution option the first time has been used by ancient Chinese and ancient
Indian philosophers in the sixteenth century BC (Wikipedia). Similarly, the concept of mediation is used in
commercial law of Phoenicia in the fourth century BC (A Short History of Mediation). Mediation application
development took place in ancient Greece and ancient Rome (History of Mediation), providing possibilities for
the usage of mediation in the Justinian’s Digest (History of Mediation). At the same time, despite the existence
of a sufficiently long history of the concept of “mediation”, this term hasn’t a universal definition. This is due
to the wide range of forms of expression of term “mediation”, as well as to differences in law-making process
in various countries (The Origin of Mediation).

2. Origin of the notion ,,mediation”

The absence of common understanding of mediation causes controversy in the scientific community. There is
an opinion that accurate determination of mediation is difficult to achieve (Topor, Dragomir 2012), or, due to
its similarity with the other methods of dispute resolution (Teivans-Treinovskis, Amosova 2016), mediation is
difficult to define (Brown, Duggan 2012). However, the meaning of mediation is important to determine and
narrow from the other cases, when the conflict is solved because of the application of other alternative dispute
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resolution methods (Girtinas, Mackevi¢ius 2014), without going to the conventional courts (Johnson 2012).

Accurate determination of the mediation concept is an important condition for the understanding of its nature
(Genn 2010). The term “mediation” is derived from the Latin word “mediationem”, which means “split in the
middle” (Online Etymology Dictionary). Sometimes this term is associated with the origin of the Latin word
“mediare”, which means “average” (Bouvier), as well as with the Latin word “medius”, that means “in the
middle” (Etymology of the word mediation). Often researchers of the concept of mediation associate mean-
ing of the the word “mediation” with the Celtic word “medi”, which means “of the middle” (Etymology of the
word mediation). There are an assumptions, that the term “mediation” is derived from the ancient Gallic word
“Mediolanon”, which means “center of the territory” (Etymology of the word mediation). A more precise defi-
nition of the term “mediation” can be obtained by extracting the root “med” from the word “mediation”, that
means “to think” (Galletto, Mattiaccio 2011) or “help to determine” (Price 2012). In this sense, mediation can
be linked to efforts to understand and help solve the problem (Bastard 2010).

The author points out, that in the modern English language word “mediation” has several meanings: 1) inter-
vention in dispute with a view to settle the dispute; 2) intervention in the process or relationship; 3) persuasion;
4) arbitration (Oxford Dictionaries Online).

Merriam-Webster Encyclopedia Britannica defines mediation as 1) intermediation act or process; 2) interference
between the conflicting parties for the promotion of satisfaction or compromise; 3) physical act or process of in-
termediation (Merriam-Webster Encyclopedia Britannica). The American Heritage Dictionary of the English Lan-
guage defines mediation as 1) intermediation act, interference; 2) condition of intermediation; 3) attempt to reach a
peaceful settlement or compromise between the parties of dispute through the objective interference of neutral third
party (The American Heritage Dictionary 2010). Collins English Dictionary provides a detailed definition of the
term “mediation”: 1) act of intermediation; 2) the resolution method of any dispute, arising between the countries,
engaging a third neutral and friendly country; 3) industrial dispute resolution method, where the third - a neutral
party conduct consultations with the sides of the dispute and recommends solution of the dispute, which, however,
is not binding for the parties (Collins English Dictionary 2003). Kernerman Webster’s College Dictionary gives
relatively short explanation of the term “mediation”: act or process of intermediation between the parties in order to
reach an agreement or reach a settlement of the conflict (Kernerman Webster’s College Dictionary 2005).

The above insight into the term “mediation” essentially confirms, that the Latin word “mediation” has had sev-
eral meanings, that aren’t referred solely to the alternative resolution of conflicts, using middle man - so called
mediator.

3. Scientific definition

Defining problem of mediation is connected with research works of social scientists. The first scientific discus-
sion in foreign scientific literature, concerning defining issues of mediation, can be considered R. S. Woodworth’s
1928 publication “Stimulus Response Theory” (Figueredo, Garcia, De Baca, Gable 2013; Woodworth 1928) as
well as H. H. Hayman’s 1955 book “Survey design and analysis: principles, cases and procedures” (Hyman
1955), where mediation is defined as “elaboration” (Kenny). Italy in the 1930 an Italian philosopher Antonio
Gramsci in the book “Prison Notebooks”, that had been translated in English in 1971, examine mediation as an
ability to influence parties of conflict through the division of unequal power (influence) between them (Gramsci
1971). In Russia, the term “mediation” in legal literature appeared only in the last decade of the 20th century
(Hendley 2012), although certain elements of mediation was used in the 14th century (Lisicin 2009). Need for
the definition of concept of mediation in the early 20th century was actual because of rapid development of the
alternative dispute resolution methods and as a result with an inadequacy of the concept of “alternative dispute
resolution procedure” to describe the processes, that contribute to the alternative resolution of conflicts.

However assessing the stage of the 20s to 50s of the 20th century, it is obvious, that the scientific world didn’t
pay special attention to the research of mediation.
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In the sixties such US researchers as Rehmus C. M., Marchant M. P., Cooper C., Raskin A. H. mainly defined
mediation as a neutral third-party effect on the disputing parties in order to achieve an end to dispute (Rehmus
1965; Marchant 1994; Cooper; Raskin 1966).

In the early seventies with emergence of the Restorative Justice doctrine the United States began a gradu-
al mediation research. R. F. Greenwald wrote a publication on alternative conflict solving between inmates
and the prison administration, and offered the following definition of mediation: mediation is a process with-
out competition, an intermediary defines the condition, according to which parties of the conflict negotiates,
overcoming long existing antagonistic stereotypes and can gradually see the mutual goals (Greenwald 1978).
H. G. Gadamer in the 1975 book “Truth and Method” reveals concept of mediation through the situation with-
out values and impartiality, helping to achieve a mutually acceptable solution to the conflict (Gadamer 1975).
N. E. Abrams, R. S. Berry in the 1977 publication “Mediation. a better alternative to science courts” defines
mediation as “process of bringing out the facts through better communication, whether differences remained
or not” (Abrams, Berry 1977). At the same time Soviet scientists in the 20-70s of the 20th century completely
denied any alternative conflict resolution, because it was believed, that only state institutions were able to settle
any dispute (Knjazev 2004).

In 1980, when the moral, existential, political and legal approach to the definition of mediation has been in-
tegrated with economic, psychological and philosophical approach, mediation were defined primarily as an
alternative dispute resolution method, which is based on a certain ideology, but neutral intermediary participa-
tion in the scheme were considered to be the essential condition. During this period of time very popular were
R. Fisher and W. Ury, which in 1981 issued the first edition of book “Getting to Yes!”, where the necessity of
mediation usage is stressed in the all conflict situations. Mediation concept, looking it from philosophical posi-
tions, is described by the J. Habermas in the 1981 book “Between Facts and Norms: Contributions to a Dis-
course Theory of Law and Democracy” (Habermas 1981). Undoubtedly, there are parallels existing with other
traditional approaches to the definiton of mediation. For example, P. S. Adler defines mediation as a conflict
resolution option, the aim of which is not related with the suppression of the argument, but is connected with
a meaningful form and coordinated processes (Adler 1984). In the 80s Soviet scientists continued to reject any
possible conflict settlement alternatives to the traditional justice (Makarov 2006), linking the potential of alter-
native dispute resolution among the workers only with the members of the worker’s trials (Istorija mediacii).
However, it is possible to meet certain legally theoretical publications about the possible settlement procedures
outside the court, that designate a mediation with the term “intermediation” (Rjasencev 1984).

In the 90s of the 20th century understanding of mediation as an alternative mean of conflict resolution strength-
ened its positions, expanded understanding of the potential use of mediation in the different areas, different
mediation techniques and methods were defined by the practitioners. M. M. Severson and T. V. Bankston in the
1995 book “Social work and the pursuit of Justice through Mediation” defined mediation as a problem hearing
and determination of the parties, involved in the dispute, offering solutions to the problem and organization
of the parties’ discussions, aimed at the ending of the conflict (Severson, Bankston 1995). G. P. Hawkins and
C. T. Hawkins in the book “Alternative dispute resolution” link definition of mediation with the mediator,
imposing him with special competences in organizing and directing the negotiation process of the parties,
involved in the dispute (Hawkins, Hawkins 1993). D. E. Nolls attribute mediation to the Primal Dispute Reso-
lution methods, offering to connect the conflict resolution process with a participation of a neutral intermedi-
ary with arbitration proceedings, which are rather similar with the traditional court proceedings (Nolls 1999).
D. L. Levi in the 1997 book “The role of apology in mediation” links concept of mediation with the involved
readiness to apologize to each other (Levi 1997). Relatively broad definition of mediation offers W. A. Rohne
in the publication “Outside the courtroom: Mediators put a new spin on an old process”: “Mediation is a forum,
in which a neutral person, the mediator, provides communication between the conflict parties, in order to help
them came to the terms of reconciliation or achieve understanding between them (Rohne 1998).

In the 90s of the 20th century in the Russian Federation have appeared the first scientific publications about
mediation. At the same time actively progressed work with adoption of the foreign experience studies in the
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field of application of alternative dispute resolution methods. During the existence of the USSR soviet legal
scientists focused mainly on the traditional functioning of the judicial system (Tejvan-Trejnovskij, Lavrinenko
2016) and its improvement, and denied existence of any systemic problems of socialist law. In the 90s of the
20th century the Russian scientists had turned to the research of problems of alternative dispute resolution
methods, without denying the existence of conflict settlement problems in their national legal system.

Professor V. V. Jarkov in the 1992 monograph “Legal facts in the civil procedure implementation mechanism”
mention mediation between alternative dispute resolution methods, without revealing its notion (Jarkov 1992).
Honorary Lawyer of the Russian Federation A. P. Belov in the 1998 publication “Beyond economic dispute
alternative settlement methods”, defining mediation, indicated, that it is one of the alternative legislative prac-
tices, which is used by the conflict sides in a case, when they want to settle their conflict peacefully, as well as
when parties are seeking for the establishment of their legal position in a dispute, enabling the assessment of
their mutual arguments to the neutral intermediary (Belov 1998). Professor N. V. Turishova in the publication
“Conciliation proceedings and the settlement in the foreign civil proceedings”, studying a foreign experience in
the areas of alternative dispute resolution methods, pointed out, that mediation is the reconciliation of the con-
flict parties, with participation by the third neutral intermediary (Turiseva 1996). Professor J. V. Kudrjavceva
in the book “Judgment in the English civil procedure” pointed out, that mediation is one of the pre-litigation
conflict resolution options (Kudrjavceva 1998). Professor M. 1. Kiselov in the book “Comparative and interna-
tional labor law” refers mediation as one of the labor dispute settlement methods with participation of neutral
intermediary (Kiselev 1999). Professor S. V. Jurchenko in the 1999 publication “The question of legal nature
of the contract” pay attention to mediation as one of the methods, which will make it possible to reach almost
every settlement between the parties (Jurcenko 1999).

At the beginning of the 21st century US mediation researcher L. Beekman defined mediation as an informal,
confidential process, in which the parties, involved in conflict, with specially trained neutral person assistance,
trying to find a mutually acceptable solution to their dispute (Beekman). R. Rubinson defined mediation as
an intervention in conflict or ir negotiations by a third party, that is specially empowered for that purpose and
which has limited decision-making power or has no such power, but who helps conflict parties voluntarily
agree on mutually acceptable conditions for the termination of their dispute (Rubinson 2004). D. O. Adetoro
referred, that mediation is a usage of the third party, that is aimed at helping to those, who cant’t agree to settle
their conflict, or may agree on ending their conflict, but much later each of the parties suffering additional dam-
age as a result of the conflict (Adetoro 2005). Mediation researchers the United States C. T. Autry, G. C. Reid,
R. F. Hall in the publication ,,Mediation: Effective Resolution Of Contract Disputes” described mediation as a
conflict settlement process, that necessarily requires a neutral third-party participation, which helps to agree on
the terms of ending the dispute, without settling the essence of the conflict (Autry, Reid, Hall 2005). Russian
Federation professor D. N. Sahabutdinova in her dissertation “Auction as a subinstitute of the contract law and
legal procedure” referred, that mediation is the bargaining procedure, determining a joint work program of the
involved parties, with a neutral third party participation, concluding future agreement, that is goal of the proce-
dure (Sahabutdinova 2007). M. O. Vladimirova defined mediation as reconciliation of the parties, with a third
neutral party participation, reconciliation procedure, which is implemented in accordance with the principles
of voluntary participation, confidentiality, mutual respect, equality between involved parties and mediator’s
impartiality (Vladimirova 2014). V. O. Abolonin in the publication “Commercial Mediation in Russia: Special
development vector” defined mediation as a procedure, in which a mediator with no decision-making power,
using special communicative techniques, help the conflict parties to negotiate effectively, as well as help them
to develop a common solution of the dispute, that satisfies the interests of both sides (Abolonin 2012). Profes-
sor D. V. Kutjukov described mediation as a conciliation process of conflicting parties, when both sides are
involved in the voluntary negotiations with a neutral third party - the mediator’s participation, in order to reach
a mutually acceptable settlement of the conflict (Kutjukov 2011).

Latvian social science representatives were focused on the exploration of mediation, and thus the definition of
mediation, at the end of the 90s of the 20th century, after the restoration of independence and following legal
system’s unification with democratic national rights. The author referrers, that understanding of mediation mean-
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ing between Latvian researchers is relatively uniform. For example, professor J. Bolis in the publication “Media-
tion: Application in the United States and prospects for Latvia” defined mediation as an extrajudicial process,
where a professionally trained neutral person, who is not involved in the dispute, helps the parties themselves
to find a solution in the dispute (Bolis 2011). Attorney at Law and Mediator practitioner D. Rone in the publica-
tion “Mediation: The concept and possibilities” defined mediation as a process, in which two or more persons’
dispute shall be settled out of court, through one or more mediators’ assistance (Rone 2006). Master of Law
and attorney at Law R. Matjushina in the 2008 publication “The introduction of mediation for the settlement of
commercial disputes” defined mediation as a voluntary and confidential process, in which a third, neutral party,
led negotiations between conflict sides, without rights to make a decision (Matjusina 2008). German specialist
A. Trossen, that practises as a mediator in Latvia, described mediation as a conflict resolution process, in which
parties of the conflict with support of mediator, defines their own solution of the conflict and therefore all the
parties, involved in the proceedings, are winners (Trossen). Lawyer S. Bertainis in the 2009 publication “What
will be the Latvian mediation” pointed out, that mediation is a structured process, regardless of how it should be
named or referred to, in which two or more involved parties, voluntarily seek to agree for a dispute settlement
with the assistance of a mediator (Beértaitis 2009). V. Ligerts defined mediation as a voluntary process, in which
both sides of a dispute meet with a neutral third party (mediator), to discuss differences and reach an agreement
(Ligers). Legal researcher M. Luksa in the 2012 publication “Mediation in civil proceedings: continue with the
court’s recommendation” referred, that mediation is a structured process of voluntary cooperation, in which in-
volved parties shall endeavor to reach a mutually acceptable settlement of the dispute, through a cooperation with
mediator (Luksa). Almost the same meaning of mediation is provided by A. Jatniece-Labucka un J. Dzanushkans
“Mediation is a dispute resolution process, in which parties of the conflict with a third, neutral party or mediator,
are trying to find a mutually satisfactory solution” (Jatniece-Labucka; Dzanuskans).

Petersone defined mediation as a structured cooperation process of the conflict sides, in which a neutral per-
son (the mediator), using a variety of techniques and professional skills, helps parties of the dispute reach a
voluntary, mutually acceptable solution of the dispute (P&tersone). Practising mediator L. Bochs in the 2014
publication “Nation and mediation” referred, that mediation could be regarded as a voluntary conflict resolu-
tion process, using a mediator and through an agreement upon process to ensure each participant’s interests in
the conflict resolution agreement (Bocs 2014).

Conclusion

Results of the research lead to a conclusion, that development of the understanding of mediation progressed
unevenly in the western and eastern countries. For the founders of ideological development of mediation and
its guidelines should be considered legal researchers from the Anglo-Saxon legal family countries. At the same
time it must be recognized, that mediation philosophy in the western and eastern world is based on the same
basic principles of alternative dispute resolution process with the mandatory participatiom, implementation and
assistance of a neutral third intermediary, who uses special techniques for the settlement of the conflict.
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